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BOOK REVIEWS 



Patent Law, by John Barker Waite, Professor of Law in the University of 
Michigan Law School. Princeton University Press, 1920. 

This is a good book on what was once described by Justice Story as 
"the metaphysics of the law." 

When it is realized that an invention is not "an art, machine, or com- 
position of matter" — these may be material embodiments of it — but that 
the invention itself is an intangible thing, an idea, a mental concept, which 
existed in the mind of the inventor before it was put in tangible form, and 
may co-exist in tangible forms not physically resembling each other, it is 
easy to see what opportunity this subject offers for ingenious as well as 
amusing speculation, as, for example, whether a jail is an art, a machine, or 
a composition of matter, 1 or whether the gift to the inventor's fiancee of a 
set of corsets is a public use. 2 

The successful practitioner must be able to analyze his client's invention 
and find out what there is about it that is new — what, in fact, the invention is. 
He must patiently pursue, overtake, and be able to recognize the intangible 
and elusive thing that has been created and which never existed before, and 
he must be able to describe it so that a judge, who as often as not cannot 
drive a nail, can understand it. 

In no other branch of law is the human element, both of court and coun- 
sel, so important and so uncertain, and this accounts, more than anything 
else, for the apparently irreconcilable conflict of decisions. 

There are very few legal principles that are at all disputed. The whole 
patent system is based on one or two lines in the Constitution and some short 
and simple statutory provisions. The trouble is that the courts are dealing 
with imponderables and some men perceive them better than others. 

Decided cases are of little use as a guide. No two cases are alike; con- 
sidering the subject matter, they cannot be. It is an absurdity to try to find 
rules for the decision of the instant case from cases which have gone before. 

Precedents may indicate factors which have influenced courts, in certain 
instances, to find invention or the lack of it; but it is quite irrational to try 
to formulate rules of thumb for determining this question. Books which 
make this pretense are misleading. It is the conspicuous merit of Mr. Waite's 
book that he attempts no such impossibility. His discussion of the meaning 
and characteristics of invention in Chapter II is excellent, and when this 
matter is understood the troublesome part of patent cases is at least per- 
ceived, because invention, anticipation, and infringement are all the same 
question. The answer depends on the ability to discover, discern, and 
describe a mental concept. Finding that mental concept to be new, there is 
invention; finding it in the earlier knowledge, there is anticipation; finding 



1 Jacobs v. Baker, 7 Wall. 295. 

2 Egbert v. Lippmann, 104 U. S. 333. 
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it in the patentee's claims, not in the earlier knowledge and in a later device, 
there is infringement. 

There is not the same opportunity for close reasoning and accurate state- 
ment in the other parts of the book as there is in the treatment of invention, 
but always the subject is discussed with sense and discrimination and with 
a clarity which, in law books, and particularly in books on this subject, is as 
refreshing as it is uncommon. 

This book is readable. There is a conspicuous absence of the trade pal- 
ter — the argot of the so-called patent lawyer, which seems to be 1 the usual 
thing in most discussions of patent questions, as if the subject itself were 
not sufficiently esoteric, but needs, in addition, a jargon of its own to make 
it the more obscure. One does not have to learn a new language to read 
this book. It is clearly expressed in good English. It has none of the pro- 
fessional cant of the practitioner whose door is adorned with the sign, "Pat- 
ents, Trademarks, Copyrights, and Corporations." And it is free from the 
curious and irritating mannerisms which deface some books on patent law. 
such as Walker's affection for the word "relevant," which is a good enough 
word, but a book which uses it to the exclusion of others equally good is 
apt to be tiresome. 

Mr. Waite's book contains one glaring mistake. The preface states : 
"Although the book is as complete in its field and as thorough 
as I could make it, it is written primarily for others than patent prac- 
titioners. They, presumably, being already trained specialists in this 
subject, have no longer any need for discussion and exposition of 
principles." 

There never was a greater error than the implication which this para- 
graph contains. The presumption that patent practitioners are trained spe- 
cialists who have no need for a discussion and' exposition of principles is 
amiable but mistaken. The average patent practitioner is usually a person 
who has grafted a limited specialty on an imperfect education, who cultivates 
a constricted outlook, an uncouth speech and a mysterious manner. No 
one needs an introduction to principles more seriously than he, and a study 
of this book would do him a world of good. 

Chicago, III. Edward S. Rogers. 



Contracts in Engineering, by James Irwin Tucker, B.S., LL.B., Director 
of the School of Civil Engineering,. University of Oklahoma. 2d Ed. 
New York, 1920. McGraw-Hill Book Co. Pp. xii, 331 

This single volume is not in any sense a complete presentation of law 
on any subject, of course, but is an effort to give to engineers "substantial 
information upon many legal matters." It is in form a text-book. Each 
general topic is followed by pages of questions upon its subject matter. The 
work covers not only general principles of contracts but also "Agency, Tort 
and Independent Contractor," "Real Property," "Contracts of Association," 
"Contracts of Sale and Transportation," and "Negotiable Paper." An 
"Appendix" carries miscellaneous juristic information. As it is a condensed 



